
 

 

Assam Schedule VII: Form No. 132 
 

HIGH COURT FORM NO. (J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

29thFebruary,2020 
TITLE SUIT NO. 61/2019 

 
Sirajul Islam 
S/o: Late Kamar Uddin 

Vill: Khonamukh 
Mouza- Bhairabpad 

PO- Koliabhomara 
PS- Tezpur 

Dist –Sonitpur, Assam 

-- Plaintiff       

-Vs.- 

Nuruddin Seikh 

Son of (L) Umar Ali 

Vill: Nikamul Satra 
PS- Tezpur 

Mouza- Bhairabpad 
Dist – Sonitpur, Assam 

-- Defendant 
 

 
“This is a suit for specific performance of 
contract of sale of land” and came up for final 
hearing in presence of following advocate on-
20/02/2020. 

 
Ld. Advocate appeared for the plaintiff           : - Sri S. Singh 
Ld. Advocate appeared on behalf of defendant: - None. 
 

 
EXPARTE JUDGMENT 

PLAINTIFF’S CASE 

1. Plaintiff’s case appears to be in a narrow campus is that land 

measuring2Kathasout of 02Bighas2 Lessasunder Dag No.277covered by P.P 

No. 124 of Vill:Parmaighuli, Mouza- Halleswar, District-Sonitpur, Assamis the 

subject matter of the suit and hereinafter referred to as the ‘suit land’.That 

on 04-01-2017 the defendant entered into an agreement of sale with the 
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plaintiff in respect of suit land at a sale consideration of Rs.3,40,000/-, and 

the plaintiff paid a sum of Rs.1,60,000/- (Rupees One LakhSixty Thousand 

only) out of total consideration amount of Rs.3,40,000/- to the defendant 

and on the same day the sale agreement was notarized.The remaining 

amount was to be paid at the time of registration of the original sale deed 

after obtaining necessary sale permission. Then, the defendant showing the 

urgency of his treatment, requested the plaintiff to pay him another Rs. 

40,000/- and plaintiff had paid the said amount of Rs. 40,000/- on 06-03-

2017.That after two months later the defendant took the signatures of the 

plaintiff on the permission form of the Tezpur Development Authority to 

obtain NOC with a request to pay him another amount of Rs. 20,000/- in 

addition to another paid amount of Rs.2,00,000/-. That plaintiff paid the said 

amount of Rs. 20,000/- on 15-06-2017. That the defendant suddenly 

disappear from his locality for about three months and after three months 

defendant came and shown the plaintiff the NOC of Tezpur Development 

authority dated 13-06-2017 and promised that he will also obtain the sale 

permission /NOC from the office of Deputy Commissioner and asked the 

plaintiff topay an amount of Rs.30,000/- to him as he had spent the entire 

amount in his treatment and now he has been passing in financial hardship 

and he is not in a position to obtain NOC from District Administration without 

taking the said amount of Rs.30,000/-. That the plaintiff agreed to pay the 

said amount provided that the defendant will deliver the possession of the 

suit land on the day of payment of the said amount. That upon such 

condition the defendant has agreed to deliver the physical possession of the 

said suit land and plaintiff paid the said amount of Rs.30,000/- on 11-09-

2017 taking the signature of the defendant in the back side of 2nd page of 

the aforesaid concluded contract of sale and thereby acknowledged receipt 

of the said amount of Rs.30,000/- in presence of his one of the sons namely 

Rajib Uddin Ahmed who also put his signature thereon as one of the 

attesting witness and on the same day the defendant and his said son has 

delivered the physical possession of the suit land to the plaintiff. That 

thereafter, the defendant has neither contacted the plaintiff for taking his 
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signature on permission form of District Administration nor took any initiative 

for obtaining the same and whenever the plaintiff went to his home to take 

information in this regard the defendant avoided to meet him. That on 20-

01-2019 the plaintiff could meet the defendant and then the defendant 

stated that the plaintiff due to his illness went to Bangalore and stayed there 

for about 8-9 months. The defendant also stated that the validity of the 

earlier obtained NOC of TDA dated 13-06-2017 has already expired and now 

it will require to be extended for apply the permission of District 

Administration. Then, both the plaintiff and defendant went to the office of 

TDA on 24-01-2019 and upon application of the defendant Chairman of the 

TDA extended the validity of the NOC dated 13-06-2017 till 23-04-2019. On 

the same day the defendant has handed over the NOC to the plaintiff and 

requested him tobring the NOC from District Administration together with it 

within a week. The plaintiff went to the house of defendant several time and 

he was informed that the defendant has not been returned from his uncle 

house and thereby disclosing one and another reason by his family 

members, the defendant avoided to meet the plaintiff although the plaintiff 

made several approaches to the defendant and insisted upon him to obtain 

the required sale permission for sale of land and also to execute and register 

the required sale deed for sale of the suit land to the plaintiff and also to 

receive the balance consideration amount at the time of sale and defendant 

has not made any attempt to obtain the sale permission from the District 

Administration and also did not execute and register sale deed in favour of 

the plaintiff and hence the extended validity of the TDA NOC too expired. 

That the plaintiff having no way out instituted the suit against the defendant 

for redressal of his grievances in the court of law. That the plaintiff is always 

ready to perform his part of contract but the defendant is delaying and 

denying to perform his part of contract i.e. to execute and register the deed 

of sale in favour of the plaintiff in respect of suit land by accepting the 

balance sale consideration amount of Rs. 90,000/- only from the plaintiff. 

That there is no in ordinate delay in instituting the suit for the relief of 
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specific performance of contract and the plaintiff is not at all liable for non-

performing of the aforesaid contract of sale.  

2. On admission of plaint for hearing, summons was issued upon the defendant 

by the court and the defendant received summons and failed to secure his 

attendance before this court. Upon which the suit proceeded ex-parte 

against him.  

3. The plaintiff has examined two numbers of witnesses as PW-1 and PW-2and 

further relied upon a number of documents. I have gone through the 

evidence on record including the documents relied on and also heard the 

arguments of learned counsel appearing for the plaintiff. 

4. The following point is formulated for determination: 

“Whether plaintiff is entitled to any decree as 
prayed for?” 
 

 EVIDENCES ADDUCED BY THE PLAINTIFF 

5. Plaintiff side during the ex-parte hearing examined as many as two numbers 

of witnesses and out of which PW-1 is the plaintiff and he submitted his 

examination-in-chief through affidavit reproducing the contents of the plaint. 

PW-1 further exhibited in his evidence in chief following documents: - 

Ext.1 is the agreement for sale of land, 

Ext.1 (i) to 1(ii) are the signatures of plaintiff  

Ext.1 (iii) to 1(iv) are the signatures of defendant  

Ext.1 (v) is the signature of witness Nazir Uddin 

Ahmed 

Ext.1 (vi) is the signature of witness Rajib Uddin 

Ahmed 

Ext.1 (vii) is the signature of defendant  

Ext.1 (viii) is the signature of Rajib Uddin Ahmed 

Ext.1 (ix) is the signature of defendant  

Ext.1 (x) is the signature of Rajib Uddin Ahmed 

Ext.1 (xi) is the signature of defendant  

Ext.1 (xii) is the signature of Rajib Uddin Ahmed 

Ext.1 (xiii) to 1(xiv) are the signatures of Notary Officer 
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Ext.2 is the permission of TDA dated 13-06-2017 

Ext.2 (i) to 2(iii) are the signatures of Chairman, TDA 

6. PW-2 supported the versions of plaint and exhibited certain documents. PW-

1 and PW-2 not cross-examined as the suit proceeded ex-parte against the 

defendant. 

APPRECIATION OF PLAINTIFF’S EVIDENCE 

7. I have carefully gone through the evidences on record and it finds that all 

the documentary forms of evidences presented before this court in the forms 

of proved in original and the aforesaid evidence on record as well as the 

documents relied on by the plaintiff remains unchallenged and unrebutted.  

8. To sum up the ocular as well as documentary forms of evidences offered by 

the plaintiff’s side, this court finds nothing to disbelieve the evidence on 

record. PW-1 & PW-2 in their evidences supported and corroborated the 

entire versions of the plaint by way of testifying that the defendantis the 

owner and possessor of suit land and in the year 2017 the defendant with 

intend to sale the suit land offered the plaintiff to purchase the suit land at a 

sale consideration at Rs.3,40,000/-(Rupees Three Lakhs Forty Thousand 

only) and on 04-01-2017 the defendant executed an Agreement for Sale in 

favour of the plaintiff receiving an amount of Rs.1,60,000/-out of total 

consideration amount of Rs.3,40,000/-.After receiving the advance amount, 

the defendant signed the agreement for sale in presence of witnesses. It 

was agreed that remaining amount shall be paid at the time of registration 

of the original sale deed andafter obtaining the necessary permissions from 

the concerned authorities. Thereafter, the defendant again receivedRs. 

40,000/- on 06-03-2017, Rs. 20,000/- on 15-06-2017 and Rs. 30,000/- on 

11-09-2017, but hefailed to procure the necessary permissions in order to 

execute the registered sale deed in favor of the plaintiff. Both the witnesses 

affirmed and proved that defendant subsequently, declined to execute any 

register sale deed in favor of the plaintiff even though the plaintiff requested 

him on several occasions. 

9. The suit admittedly proceeded on exparte and the evidences presented 

before this court by the plaintiff side remains un-shaken and as it stands as 
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the other side not cross-examined both the witnesses. The evidences 

presented before this court are appears to be corroborative and trustworthy 

regarding the execution of an agreement of sale between the plaintiff and 

defendant for sale and purchase of the suit land and this court not finds 

anything to disbelieve the testimonies of both the PW-1 & PW-2.  

10. Now coming to the documentary forms of evidences this court finds that 

although the plaintiff claimed that defendant is the owner of the suit land 

but he failed to prove or substantiate such fact by way of adducing cogent 

evidences. The plaintiff exhibited one document as Ext-2 in the form of 

proved in original and said document appears to be a NOC issued by the 

Tezpur Development Authority and as per the pleadings of plaintiff the 

validity of such documents already elapses. The NOC issued by the Tezpur 

Authority not appears to be a proof of ownership of defendant over the suit 

land. There is no permission obtained from the competent authority for sale 

and purchase of the suit land. The defendant or plaintiff failed to obtained 

any permission of sale from the DC, Sonitpur. Furthermore, no proof of 

ownership adduced before this court to substantiate the ownership of the 

defendant over the suit land. Ext-1 appears to be proof of such agreement 

of sale and executed between the plaintiff and defendant and as per the 

contents of such document the defendant had received Rs.1,60,000/- on-

04.01.17, Rs. 40,000/- on-06.03.17, Rs.20000/- on-15.06.17 &Rs. 30,000/- 

on-11.09.17. It has become crystal clear from the contents of Ext-1 

document that defendant had received a sum of Rs.250000/- on different 

occasion and failed to execute the register sale deed in favour of the 

plaintiff. But whether the defendant is the absolute owner of the suit 

property to substantiate such fact no evidence adduced before this court. 

11. Therefore, in the light of all the aforesaid discussions this court finds that 

plaintiff proved and established that defendant executed one agreement of 

sale of suit land with the plaintiff and accordingly, the defendant had 

received an amount of Rs.250000/- on different dates. The ownership of the 

defendant not established before this court and plaintiff failed to submit any 

document like Jamabandi or Chitha or Periodic Patta in respect of the suit 
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property before this court. As such this court is unable to pass an order of 

directing the defendant to execute registered sale deed in favour of the 

plaintiff receiving the balance consideration amount. This being a suit filed 

for specific performance of contract along with other alternative reliefs the 

court has the jurisdiction to refuse the specific performance of contract and 

further has the power to direct the party to return the advance amount 

received from the plaintiff. More also, the plaintiff himself prayed return of 

advance amount as alternative relief and as such justice would not be denied 

if the court passes decree of returning the advance amount to plaintiff along 

with interest.  

ORDER 

12. In the result the plaintiff’s suit is decreed partly by way of granting the 

following reliefs: - 

 That defendant shall return the advance amount of 

Rs.2,50,000/- to the plaintiff within three months from 

the date of passing the Judgment and Decree; 

 That plaintiff is entitled 6% interest per annum from the 

date of filling the suit and if the defendant fails to realize 

the due amount within three months of passing the 

judgment the plaintiff shall be entitled to 9% interest 

per annum till realization of decretal amount; 

 That plaintiff is entitled to get cost of the entire 

proceeding from the defendant and cost of the 

proceeding shall be calculated and ordered at the time 

of preparing the decree. 

13. Prepare the decree accordingly. Judgment is pronounced and delivered in 

open court under the hand and seal of this court on 29thday of February’ 

2020.  

 

CIVIL JUDGE, SONITPUR 
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APPENDIX 

 
1. Plaintiff’s witnesses: - 

 
PW-1: Sirajul Islam 
PW-2: Nazir Uddain Ahmed 

 
2. Plaintiff’s exhibits    :-  

 
Ext.1 is the agreement for sale of land, 

Ext.1 (i) to 1(ii) are the signatures of plaintiff  

Ext.1 (iii) to 1(iv) are the signatures of defendant  

Ext.1 (v) is the signature of witness Nazir Uddin 

Ahmed 

Ext.1 (vi) is the signature of witness Rajib Uddin 

Ahmed 

Ext.1 (vii) is the signature of defendant  

Ext.1 (viii) is the signature of Rajib Uddin Ahmed 

Ext.1 (ix) is the signature of defendant  

Ext.1 (x) is the signature of Rajib Uddin Ahmed 

Ext.1 (xi) is the signature of defendant  

Ext.1 (xii) is the signature of Rajib Uddin Ahmed 

Ext.1 (xiii) to 1(xiv) are the signatures of Notary Officer 

Ext.2 is the permission of TDA dated 13-06-2017 

Ext.2 (i) to 2(iii) are the signatures of Chairman, TDA 

 

 
CIVIL JUDGE, SONITPUR 


